# 36.95 u/22/70
Memorandum TO-L6
Subject: Study 36.95 - Condemnation {Constitutional Revision)

The Law Revisicn Commission has been following the work of the
Constitution. Revision Commission on the revision of the eminent domain
_Jggﬂwisions of Article I of the California Constitution.

Attached (pink) is a report of the Article I Committee of the Constitu-
tion Revision Commission. This report conteins the Committee's recommenda-~
tion to the Constitution Revision Commission for revision of Sections 14
and 1k-1/2 of the Constitution.

The staff has reviewed the Committee's proposals as set cut in the
attached report and they are consistent with the conclusions end reccmmendas .
tions of the Law Revision Commission. The technieal defeet that previously
existed in Section 1Y% has, in the staff's opinion, been corrected.

The staff still believes that the last paragraph on page 4 of the report
containg a statement that 1s not correct; we do not believe that the Legislae-
ture would be precluded from providing thai,.mse s condition to the exercise
of the right of eminent domain, the condemnor must follow a procedure that
does not provide the condemmor with a jury trial. The staff has previously
indicated its concern to the Artiele I Commitiee concerning the.stetement
relating to the condemmor's "right" to & jury trial. Accordingly, we do not
recommerd that any further suggestions be mede fo the Constitution Revision
Commission concernlng its recommendstion on Sections 1 end 14.1/2.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Introduction

Article T containg significant guarantees of personal freedom.
For purpcses of analysis this Article was divided by the Article I
Committee into four tepics - Eminent Domain, Government and Laws,
Civil.Rights, and Criminal Procedure. This initial report contains
Committee recommendations for the first topic.

Members of the Committee were Commissioners Babich, Babbage,
Busterud, Gruhn, Jackson, McClure, Nakamura, Nissen, Patsey and

Rood. Commissioner Enersen wasg Chairman.



Section 14

Committee Proposal

Private property may not
be taken or damaged for public
use without just compensation,
ascertained by & jury unless
waived, having first been paid
to, or paid into court for, the o
owner. The Legislature may provide
for possession of the property by
the condemnor following commence-
ment of eminent domain proceedings
upon deposit in court and prompt
release to the owner of money
determined by the court to be

the probable amount of just com~

penaation.

Exlsting Constitution

Private property shall
not be taken or damaged for
public use without just compen-—
sation having first been made to,
or paid into court for, the
owner, and no right of way. or
+ands to be used for reservoir
purposes shall be appropriated
to the use of any corporation,
except a municipal corporation
or a county or the State or
retropelitan water districe,
rmunicipal utility district,
municipal watexr district,
drainage, irrigation, levee,
reclamation or water conserva-
tion district, or similar publie
corporation until full compensa-
tion therefor be first made in
money or ascertained and paid
into court for the owner,
irrespective of any henefits
from any improvement proposed
by such corporation, which
compensation shall be ascertained
by a jury, unless a jury be
waived, as in other civil cases
in a court of record, as shall
be prescribed by law: provided,
that in any proceeding in
eminent domain braught by the
State, or a county, or a
municipal corporation, oz
metropolitan water district,
municipal utility district,
municipal water district,
drainage, irrigation, levee,
reclamation or water conserva-
tion district, or similar
public corporation, the afore-
said State or municipality or
county oxr public corporation
or district aforesaid may take

immediate possession and use of
any right of way or lands to

be used for reservoir purposes,
reguired for a public use whether
the fee thereof or an easement
therefor be sought upon first
commencing eminent domain.



Committee Proposal

Camment

Existing Constitution

proceedings according to law
in a court of competent juris~
diction and thereupon giving
such eecurity in the way of
money deposited as the court
in which such proceadings are
vending may direct, and in suc
amounts ags the court may deter
to be reasonably adeguate to
secure tce the owner of the
proparty sought to be taken
immediate payment of just
compensation for such taking
and any damage incident theret«
including damages sustained by
reason of an adjudication that
there is no necessity for takis
the property, as soon as the
same can be ascertained accord
ing to law. The court may, up
motion of any party to said
eminent domain proceedings,
after such notice to the other
parties as the court may pre-
soribe, alter the amount of swuc
security so reguired in such
proceedings. The taking of
private property for a railroarc
run by steam or electric power
for logging or lumbering pur-
poses shall be deemed a taking

for a public use, and any
-person, firm, company or corpm

ation taking private property
under the law of eminent domair
for such purposes shall there~
upon and thereby become &
Common carrier.

Eminent domain is the right of the people or government to take

private property for public use.

Code Civ. Proc. Section 1237. It

is an inherent power of sovereignty freely exercised by the Legislatuxe

subject only to constitutional limitation.



E#iating Section 14 contains three basic provisions. The first
requires that "just compensation" be paid “first" to the owner of
property before it may be taken or damaged for public use. The
second contains an important exception Lo the “pay first® rule by
permitting spacified gmvernmeﬂtal agencies to take possession of
iand used for rights of way and reservoirs before payment is made.

Finally, Section l4 declares that certain logging railroads constitute

a "public use.”

Payment of Just Compensation

The requirement of payment of just compensation is an important
limitation on the power of eminent domain. The Article I Comnmittee
recommends that it be retained in the Constitution.

The Fifth Amendment to the United States congtitution prﬁvides
", . . nor shall private property be taken for public use, without
just compensation.® This provision is applicable to the state through
the due process clause of the Fourtéanth amendment. Chicaqe, B & O
R. R. v. Chicago, 166 U.S. 226 (1896). The federal guarantee is not
identical to that provided by Section 14 because judicial standards
of "just compensation" differ. Furthex, Section 14 specifically
provides for payment for “damage” to property as well as an outright
taking.

53ctioﬁ 14 also declares a right to a jury trial on the amount

of damages. This right extends te the State as wall as the private

property owner. The Conmittee recormends no change}in'thia ﬁrocedure.



preliminary Possession

A significant change recommended by the committee is a general
provision for “preliminary possession”, i.e., actual possession of
the land by the condemning agency before the amount of the award is
determined by a Jjury. The current exceptions in faver of gpecified
agencies fox cartain purposes were orested through a series of amend-
ments. The ballot argunents favoring these amendments -- there were
none in opposition == stressed the fact that a few private properxty
owners could impair the completion of high-priority publie wWOXKs
through prolonged litigation and appeals on the question of damages.
gince these owners would ultimately receive payment, the preliminary
possession technigque was adopted in recognition of an overriding
public concern.

The Committee proposal does require payment into.caurtrof the
"probable amount” of just compensation as a prerequisite to pre-~
liminary‘possession and continues to require that the money “be
available immediately te the owner.” This devige, which is currently
used in preliminary possession cases, assures the propert§ owner fund
to relocate.

Under the Committee proposal the Legislature is free to specify
which agencies are entitled to take preliminary possession and for
what purposes. There have been woll over thirty attempts to add
existing agencies and purpoges by amendment which demonstrate the
desirability of legislative flexibility in this area.

Tha final sentence declaxes that certain logging railroads are
a public use and are common carriers. This declaration thus lends

the powexr of eminent-domain to these railroads. Normally the



Legislature is competent to declare public uses and deoes so freguencly

by statute. The railway provisica in Secticn 14 was enacted for

historic rather than legal zeasons. Some small logging companies were
unable to transport their timber acxoes adjacent land held by large
lumber companies. To break this deadlock a declaration of public use
was written into the Constitution., The Article I Committee feels that
this is not a necessary or suitable constitutional provision and

accordingly recommends that it be deleted or placed in statute,



Committee Proposai

DELETION

Section 14 1/2

Existing Constitution

The State, oxr any of its
cities or counties, may acquire

by gift, purchase or condemna-

tion, lands for establishing,
laying out, widening, enlarginc
extending, and maintaining
memorial grounds, streets,
squares, parkways and reserva-
tions in and about and along ar
leading to any or all of the
game, providing land so acquire
shall be limited to parcels
lying wholly or in part within
a distance not to exceed gne

" hundred fifty feet from the

closest boundary of such public
works or improvements; providecd
that when parcels which lie
only partially within said limi
of one hundred fifty feet only
such portions may he acquired
which do not exceed two hundred
feet from said closest boundary
and after the establishment,
laying out, and completion of
such improvements, may convey
any such real estate’ thus
acquired and not necessary for
such improvements, with
reservations concerning the
future use and occupation of
such real estate so as to
protect such public works and
improvements and their environs
and to preserve the view,
appearance, light, air and
usefulness of such public works

‘. The Legislature may, by
statute, prescribe procedure.



Comment

Section 14 1/2 was adopted on November &, 1928 by legislatively
proposed amendment. It provides in certain cases for “excess condemna
tion." Such condemnation occurs when more property is taken than ie
physically needed for the public work involved. A typical exémple
would be a median strip around a public building or highway to pro-
vide for aesthetic isolation of the work from its gurroundings.

when this provision was enacted, éouzts construed "public work"
quite narrowly and consistently refused to peimit a taking of
property not physically required. Section 14 1/2 was enacted to
permit taking of excess land up to 150 feet from specified projécts,
or up to 200 feet in case of lots lying only partially within the
150 foot zone;

since the adoption of this Section, courts have become much
more liberal in defining the permissible scope of "public use."”

The utility of Section 14 1/2 has been further reduced by a
decision of the Califofnia Supreme Court which refused to.construe
Section 14 1/2 as a limitation on the power of the Legislature to
authorize excess condemnation. The case of People V. Superior court
of Merced, 65 Cal., Rptr. 342, involved the condemnation of highway
rights of way by the Department of Public Works. The acquisition by
the Department of .65 acres actually needed for the highway resulted
in a landlocked 54 acre tract. The Department was permitted to
take the entire 54 acres because the cost of compensating the owner
for the loss of access to this plot would be greater than the cost
to the State of purchasing it. The ownexrs of the property argued
that Section 14 1/2 would prevent the State from condemning any land
beyond a 150 strip oﬁ either side of the highway. The Supreme Court

neld that Section 14 1/2 did.not impose any such inhibition and stated
, e



Section 14 1/2 was adopted in 1928 at a time when
the validity of any excess condemnation was dountful. It
was not adopted to limit the power of eminent domain but
to authorize condemnations that its sponsors believed
would not be permitted under the current rules of consti-
tutional law. {1929 Ballo: Pamphlet, Argument for Proposed.
Senate Constitutional Amendment No. 16). Although it
includes limitations on the condemnations it authorizes
and to that extent limits the state's inherent power of
eminent domain, it in no way limits theose condemnations
which it does not autheorize. Accordingly, since it only
authorizes condemnations for protective purposes it does
not restrict condemnations for other purposes.

Because Section 14 1/2 does not iimit the power of the
Legislature in any significant manner, and becaube courts have

expanded the concept of "public use®, the Commnittee recommends

deletion.



